The Interactive Process: Comparing the ADA with the PWFA

Given the PWFA’s accelerated decision-making time frame, we have prepared the below to show you the steps employers should take when engaging in the interactive process under the ADA versus the PWFA. 
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	The PWFA Interactive Process

	
	
	The ADA Interactive Process


	Step 1: Gather Information

· The employee shares that they are experiencing limitations based on pregnancy, childbirth, or a related medical condition. If the employee wishes to request accommodations for these limitations, they should contact HR.
· Ask about any limitations and confirm that the limitations are due to pregnancy, childbirth, or a related medical condition.

Step 2: Explore Accommodation Options

· Be open.
· Invite the employee to propose potential accommodation options.
· In addition to any accommodation requested by the employee, HR should evaluate any reasonable, effective alternatives. 
· Remember that leave as an accommodation is an accommodation of last resort. The PWFA requires that an employee only be placed on leave if they explicitly request this or there are no reasonable accommodations that would enable them to remain at work. This can include temporarily removing essential functions of the job. If the employee must be placed on a leave, this will be a job-protected leave.
· Document the process.

Step 3: Choose an Accommodation

· Consider the employee’s preference, although not required.
· HR should communicate the final outcome to the employee and the unit. The employee will be referred back to HR to discuss how any approved accommodations will be implemented. The employee should contact HR at any time if there is a need to reevaluate the accommodations arrangement, including if there is a need for new or different accommodations.
· Document the process.

Step 4: Implement the Accommodation

· Communicate with those who have a need to know. 
· Document the process.

Step 5: Monitor the Accommodation

· If the accommodations are related to pregnancy, HR should reevaluate any accommodations after the end of the pregnancy. 
· If the accommodations are related to childbirth or a related medical condition, HR should reevaluate the accommodations six (6) months after childbirth. 
· Reevaluation should include assessing ongoing reasonableness and whether other processes should be initiated (such as under the ADA).
· Encourage ongoing communications.


	
	
	Step 1: Gather Information

· Document the disability.
· Understand the limitations.
· Ask enough but not too much (ADA rules on medical inquires).

Step 2: Explore Accommodation Options

· Be open.
· Ask questions.
· Invite the employee (and possibly outside consultant) for suggestions.
· Document the process.

Step 3: Choose an Accommodation

· Consider the employee’s preference, although not required.
· Consider a trial period.
· Document the process.

Step 4: Implement the Accommodation

· Communicate with those who have a need to know. 
· Document the process.

Step 5: Monitor the Accommodation

· Accommodations may need to be revised.
· Encourage ongoing communications.




REMEMBER: Under the PWFA, covered employees cannot:

· Require an employee to accept an accommodation without a discussion about the accommodation between the worker and the employer;
· Deny a job or other employment opportunities to a qualified employee or applicant based on the person's need for a reasonable accommodation;
· Require an employee to take leave if another reasonable accommodation can be provided that would let the employee keep working;
· Retaliate against an individual for reporting or opposing unlawful discrimination under the PWFA or participating in a PWFA proceeding (such as an investigation); or
· Interfere with any individual’s rights under the PWFA.
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