2024 Upper Midwest ELI Session:  Training Your Managers: How to Teach Your Managers What They Can, Must, or Can’t Do in 7 Common Workplace Scenarios

1. Managing Performance Issues*

No manager has ever said, “I love to discipline a low performing or problem employee.” Yet discipline is a tool of the management trade and a requirement for managing high performing teams. Without it, employee performance (and the company’s legal exposure) is at risk. Managers play a pivotal role in employee development and discipline plans, which is why training is so critical. Key components of successful performance management include:

· Ongoing and timely feedback setting expectations;
· Clear expectations that are mutually understood;
· Ensure employees are engaged in the process; and
· Feedback and development, which includes annual performance reviews and performance improvement plans.

Training sessions should remind managers that conducting performance discussions with a constructive and realistic future-focus, provides consistency, guidance, and valuable feedback both to and from the challenged employee. Managers should be trained to focus on the following:

A. Preparation. Good managers will analyze the problem first to understand all perspectives before engaging an employee face-to-face. The following questions are important for the manager to consider (the goal is to get a “yes” for all): 

· Does the employee understand what the problem is?
· Does the employee understand the expected level of performance?
· Does the employee understand what will happen if performance standards aren’t met?
· Does the manager understand the facts about the performance issue and why it’s occurring?

B. Being Proactive. A good manager will not want to delay having a conversation with an employee. They want to be proactive and fix the problem sooner rather than later. Of course, timing is critical and there are good and not good times and locations to bring up an employee performance issue. Don’t forget, respect the privacy of the employee.

C. Being a Coach. A good manager is a good coach. They explore the problem and try to get agreement on a solution. Important coaching topics include: 

· Discussion of the performance, not the person;
· Focus on the facts;
· Be objective and have documentation;
· Be clear about how you want to get to the end result;
· Be open to an employee voicing concerns; and
· Put it in writing.

D. Avoid the Drama. Enough said.

E. Know When to Terminate the Employee. There is a balancing act between moving too fast and moving too slow.

2. Effective and Clear Communication Skills*

Clear and effective communication flows into the issue of performance management and is the foundation of a successful manager. Managers need comprehensive training in various aspects of communication, which should encompass active listening, a skill that enables managers to truly understand their team members’ concerns and ideas. Being honest is another skill that is so important but very difficult for managers.  A successful manager has the following communication skills:

· Listens and checks for understanding;
· Creates a shared vision;
· Repeats important messages;
· Use each communication to re-open dialog;
· Have “ask me anything” sessions;
· Creates opportunities for connection; and
· Follows through on commitments (“Here’s what you can expect from me.”).

Managers should also be adept at giving constructive feedback that motivates employees to improve while maintaining their morale. Clear and concise instruction delivery is essential to ensure that tasks are executed accurately and efficiently, ultimately fostering a more productive work environment.

Remind leaders that clear communications are very important because:

· They are the first line of defense (sometimes the first deposed);
· All communications (read: words) mean something;
· They have the most exposure to employees; and 
· They are making daily decisions that affect the entire organization.

Lastly, all leaders should have “heart first” type leadership. This is simply about understanding that nothing important gets done without genuine relationships, buy-in, trust and support from the full team.

3. Recognizing What Triggers the ADA Interactive Process

In the typical scenario, an employee needing an accommodation mentions this to the direct manager, not to human resources. What the manager does—or does not do—at this juncture is very important. Does the manager pick up on the ADA request or do they simply miss the cue? Teaching managers to listen and recognize when the ADA has been triggered is critical.

Many court cases have illustrated that when an employee tells the manager about the need for a workplace change (or that they are having trouble doing something in the workplace) because of a physical or mental health condition, that would be enough to trigger the reasonable accommodation process. 

But in fact, the employee does not need to use any magic language—the employee doesn’t even need to use the words “reasonable accommodation.” For example, in one case fact pattern, the court held that when the employee told her employer that she could not work more than 12-hour shifts because of her physical condition, she had given “enough” notice, even though she did not specify her diagnosis. In another non-magic word case, a court held that where the employee, who had a skin condition, asked to be exempted from the University Police Department’s grooming requirement that he shave his face, that simple request triggered the interactive process. Likewise, just telling an employer that you have cognitive problems and need time to write down instructions, is enough to trigger the interactive process and a reasonable accommodation. 

Courts have held that even a statement framed as an FMLA leave request could trigger the ADA if it indicates that the employee needs a workplace modification because of a condition that could be a disability. For example, stating that you need to take “an FMLA leave” can also be an ADA accommodation request.

After an employee initiates the interactive process, the manager should use the five magic words: How can I help you? This allows the employer to make a quick, simple, easy fix if one exists. It also can alert the employer to other laws that might apply, such as the FMLA.

If an employee says, “I’m having trouble getting to work on time because of my new medications,” it’s a great idea for the manager to simply ask if they can help. It could well be that the employee only needs to come in a few minutes late for the next week. The manager might be able to resolve the issue by temporarily modifying the employee’s schedule. This approach is far better than if the manager asks the employee about the medications because, as discussed below, an employer is almost always better off if the manager—the decision-maker—is insulated from medical information.

Of course, if there is not a quick, simple, easy fix, the employer might need to get more information about the individual’s medical condition. In these cases, the issue should generally be sent up the chain to an HR professional or a reasonable accommodation coordinator.

If, for example, an employee tells the manager that they were diagnosed with cancer, what should be the response? It’s best to stick with those same five magic words: How can I help you? The employee might say that they didn’t need anything but only wanted to inform the manager. In that case, a solid response from the manager would be to say thanks and let him know if anything is needed. Alternatively, if the employee had indicated a need for leave time, the manager should refer the employee to the appropriate professional who handles FMLA leave.

Role playing is a good teaching tool, giving facts from reported court cases, and asking the managers whether the employee had triggered the process under those facts. This engages managers and requires them to actively listen and learn.



4. Shrugging off Complaints (or Knowing When to Deal with Complaints)

Ignoring an employees’ complaints of unfairness or perceived illegal actions is a guaranteed legal disaster. Managers need tools to discern complaints that need follow up with HR and those that they can work through themselves. When working with managers on this topic, remind them that almost all retaliation claims involve some form of complaint. So, understanding the need for follow-through is critical. Train on the following:

A. See First to Understand. The first conversation with an employee who is describing a workplace situation is critical. This is where they will build trust to resolve an issue. Leaders should listen, not appear agitated, put away the phone but ask if they can take notes, and not try to solve the problem right then and there. Most employees just want to be acknowledged—but the job does not end there.

B. Set a Plan. The manager should let the employee know that they really want to help and will need to bring HR in and explain what that will look like.

C. Be Measured in the Response. Don’t move too quickly. In most cases, employers move too quickly and don’t take the time to really review the facts. Listen, investigate, draw conclusions, take action, and document. 

5. Ignoring Bullying

For some reason, it takes managers a long time to deal with bullies. It’s usually because they are good workers and are covert in their actions. However, bullying isn’t one of those things that goes away. And while not generally illegal, it does create a culture that often leads to illegal behavior. Make sure your managers understand that bullying, even if it doesn’t amount to unlawful harassment, is not tolerated. Don’t forget to include bullying in your annual anti-harassment training and policy. 

6. Accommodation Means Doing Something Different

Managers need to be trained that, aside from changing physical barriers, reasonable accommodations can also include modifying policies or procedures for a specific employee. Courts have found that making an exception to a tardiness policy could be a reasonable accommodation. 

This can be very frustrating to managers when they are trying to manage a department and want their team to show up and work, which is why managers should receive training on how to manage a reasonable accommodation that looks like “special treatment”—in other words, something not provided for other employees. This is critical as courts are now saying that by its definition, any special accommodation requires the employer to treat an employee with a disability differently, i.e., preferentially. 

Sometimes, managers announce that no exceptions will be made to uniformly applied workplace procedures. Of course, no one can blame a manager for thinking that this might be wise, especially because we have been training managers for decades to treat employees equally. Courts have held, however, that if a manager has made such a statement, an employee might have a valid ADA reasonable accommodation claim even if the employee never actually requested accommodation, because any request would have been “futile.”

The lesson to teach managers is that reasonable accommodations can be modifications of established policies and managers should rarely, if ever, say “we make no exceptions” to any policy or rule.

7. Managing Coworkers Gossip About Anything (including an Employee’s Accommodation or Leave Request)

Let’s assume the employer has done everything correctly in accommodating an employee. That’s not the end of the matter, because coworkers will inevitably question the manager on why the employee appears to be getting something different or special.

Managers need to be trained as to exactly what they may tell the coworkers, because the ADA forbids the manager from disclosing an employee’s medical information (including the fact that the employee has a disability covered under the ADA). So, what can the manager tell the coworkers who are demanding answers?

The EEOC has written that the manager can tell coworkers that it is acting for legitimate business reasons or in compliance with federal law. However, a more practical way of saying this is that the reasons are personal and private and that your personal or private information would not be shared with others and that’s why we won’t do it regarding another employee. It may be that some coworkers won’t be happy with the answer, but it helps the employer to avoid liability for improper disclosure of confidential medical information and gives the manager tools for managing the situation.

As a final note, in some states with earned sick and safe leave statutes, managers are struggling with what you can and cannot ask when an employee takes time off and what to say to other employees who are not taking time off. Again, this is all about learning to manage the “talk” amongst their employees rather than becoming (even inadvertently) a participate in those conversations.

8. Bonus Round Scenario 1: Avoiding Retaliation* 

Federal and most state laws protect employees and applicants from employer retaliation for engaging in “protected activity,” including filing a charge with the Equal Employment Opportunity Commission (EEOC) or a state agency; cooperating in an investigation, proceedings, or litigation; or bringing a complaint to an employer. The retaliation prohibition is quite broad and includes retaliation against a person who objected to a practice that is legal but that the person reasonably believed to be illegal. Retaliation charges have become the most popular discrimination claim with 51% of charges with the EEOC including retaliation in 2022.

Retaliation occurs when an employer takes an “adverse action” against an employee because the employee engaged in a protected activity. An adverse action is an action taken by the employer to try to punish an employee for engaging in protected activity or discourage further engagement in such activities. Examples of adverse actions include:

· Employment actions such as non-selection/refusal to hire, reprimands, denial of promotion, demotion, suspension, and termination;
· Other actions affecting employment such as denial of job benefits, threats, unjustified negative evaluations, unjustified negative references, harassment, or increased surveillance; and
· Any other action such as an assault or unfounded civil or criminal charges that are likely to deter reasonable people from pursuing their rights.

Training a manager on what is retaliation is critical. Adverse actions do not include petty slights and annoyances, such as stray negative comments in an otherwise positive or neutral evaluation, “snubbing” a colleague, or negative comments that are justified by an employee’s poor work performance or history.

The increased frequency of retaliation claims makes them the most dangerous claims employers face. Therefore, it is important to recognize situations where retaliation claims can arise and understand how to prevent these claims from occurring in your workplace.

9. Bonus Round Scenario 2: Reasonable Suspicion*

Concerns that an employee is under the influence often come from co-workers, clients, or vendors – sometimes before you notice. With the continued rise of the opioid epidemic amplified with the pandemic, marijuana legalization across the nation, and changes to DOT testing regulations, managers need to refresh themselves on the requirements and the importance of reasonable suspicion to keep the workplace safe. 

Managers often do nothing because they fear being sued or having a grievance brought against them because they have reported that someone is under the influence. Train managers on: 

· What reasonable suspicion looks like;
· What to do if they receive a complaint; 
· How to figure out if others observed it, witnessed, or can comment on this situation; and
· What the company process/policy is once such a determination is made. 

You will also want to train managers on the specific terms of the policy itself.

*At www.roelawgroup.com on the drop-down menu titled Newsletters/Alerts you will find a PPT for training your managers/leaders.  
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