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Conducting Internal Investigations
November 8, 2022

Workplace investigations play an important role in resolving disputes at work. If conducted properly, investigations can help to protect the interests of the company by identifying wrongdoings and to you to have a fair, objective, and informed decision-making process. Handled poorly, workplace investigations have the potential to create legal risk and internal cultural harm.

While every investigation will be unique in its facts and circumstances, there are general principles that should be followed to help manage risk and safeguard positive workplace relations.

Step 1: Pre-Investigation

Before initiating an investigation, you should be certain that this is a necessary course of action. Ensure all informal resolution methods have been exhausted. Depending on the circumstances, some issues can be resolved quickly without a full investigation. Can you conduct a limited investigation, or must a full investigation take place? If the latter, you should act promptly, as any unnecessary delay may give the perception of unfairness and could cause additional legal concerns. However, be open to any informal resolution as you move along the investigative path.

Decide the scope of the investigation: You need to determine at the outset of the workplace investigation process the purpose and scope of the investigation. You will want to set out the purpose of the investigation and what the investigator’s role will be and their responsibilities. You want to have a road map for what the investigation will examine whether a recommendation for action will be needed, how the findings will be presented (report or verbal), who will receive the findings, and what are the follow-up steps post-investigation. 

How long should an investigation take: So much depends on the scope of the investigation. It is best to start an investigation as soon as possible (within a day or two) and complete it within a week or so. While investigations should really be completed as quickly as possible, it also needs to be fair and reasonable if you want to avoid a legal claim. If a new matter comes to light when investigating, the investigator may need to change the scope of the investigation or begin a secondary investigation, although it is preferable to merge the new issue into an existing investigation.

Keep the matter confidential: Investigations should be kept confidential, even if it becomes common knowledge that one is being conducted. You should explain to all employees and witnesses the importance of maintaining confidentiality, and make clear that if any employee breaches confidentiality, it may be viewed as a disciplinary matter. Remember, however, an employee is allowed to discuss or complain about a term or condition of employment and given the NLRB’s composition, this “confidentiality” aspect may change. Make sure to check local and state rules regarding confidentiality, as well. 

Step 2: Planning the Investigation

Workplace investigations may be straightforward or complex. Sometimes, it may be mandatory under the law to forward the complaint or grievance to the police or other government agency. It is often prudent for a business to obtain urgent legal advice to understand the compliance obligations of its directors or officers under the law.

One critical early decision for most businesses will be whether to investigate with internal staff or whether an independent workplace investigator should be appointed. There may be no issue with an internal investigation being completed in many cases. However, where potential biases or conflicts of interest are evident, there may be no reasonable alternative other than to appoint an independent investigator.

Inform the complainant and the employee in question that you’ve started: Unless there is a risk the employee being investigated may tamper with evidence or witnesses, the investigator should inform the employee as soon as they decide to open an investigation. The employer should explain the reasons for the investigation, who will be carrying it out, what they are going to do, that they will talk to any witnesses, and what will happen next.

Suspending an employee in a disciplinary case: Suspension should only be considered during an investigation if it is needed to protect the investigation, the company, other employees, or the employee under investigation. Suspension should not be used as a disciplinary measure while the investigation is ongoing. If suspension is being considered while the investigation is underway, the employee should be made aware that this action is not disciplinary action.

Identifying evidence: There is no exhaustive list for an investigator to work through to know what sources of evidence they should look at. Every investigation is different and the information and facts that need to be considered will also differ. Types of physical evidence may include witness statements, emails, paperwork, CCTV footage, receipts, computer data, phone records, or attendance records. The investigator must consider how they are going to obtain the information and ensure they follow the law on data protection and other legal obligations.

As the investigation progresses, other sources of evidence may come to light or become relevant. However, the investigator is only tasked with investigating what is reasonably likely to be relevant to the case at hand. This may be good information to put in your investigative plan. At this stage, decisions surrounding how an employer may seek to preserve legal professional privilege may also be considered as part of how the investigation may proceed.

Step 3: Hold an Investigative Meeting

In both grievance and disciplinary investigations, the investigator may also need to obtain information from the employee, witnesses, and potentially other third-party witnesses.
 
The right to be accompanied: In many situations, an employee does not have a right to be accompanied. However, if the issue comes up, it may be better to allow the employee to bring someone to the meeting as long as that person does not participate in the meeting itself. Be prepared that someone may audio tape the interview.  

Absence from the investigation meeting: If the employee fails to attend the interview, examine why the witness did not attend. If the employee keeps refusing to attend, the investigator may need to look at all the other evidence and make a reasonable decision from the information they already have in their possession. If the investigation is continued without the employee, the investigator must tell the employee and carry out the investigation in as full and fair a way as possible.

Step 4: Dealing with Witnesses

Individuals may need to be interviewed or asked to provide a more formal witness statement. If several people witnessed the same incident, and the accounts are consistent, then the investigator may not need to interview other witnesses unless they require further information or clarification on the matter.

Once the investigator has identified any witnesses, the witness can be asked to write a statement, or the investigator can meet with the witness to ask them about the allegation and take notes. At the end of the meeting, the witness should read the notes thoroughly and sign them to confirm they are an accurate reflection of events or, if the notes are written later on, the witness should review and confirm their accuracy.
 
Reluctant witnesses: Some employees may be unwilling or reluctant to provide evidence for an investigation. In such instances, the investigator should explore the reasons behind their reticence and reassure them that anything they say will be treated confidentially. 

[bookmark: _Hlk118732578]Opportunity to respond and order of witnesses: You may want to give the employee being investigated a chance to respond. This is why we recommend that you usually start and end with both the employee complaining and the one being complained about. 

Step 5: Reporting the Investigation Findings

An investigation report should include all the facts that were and were not established, and whether there are any mitigating factors that require consideration. Although an investigator may seek further advice from Human Resources or another third party, the conclusions they reach must be their own. The alternative is to just report the facts and allow Legal and Human Resources to prepare conclusions. Regardless, the report should be written in an objective style. Avoid jargon and nicknames, report only facts, include all the evidence that was collected, and be concise.

Evidence within the report should be organized into uncontested facts (facts not in dispute), contested facts (those not agreed or contradictory), and unsubstantiated claims (where the investigator cannot prove or evidence an allegation). It should be spell checked and grammar checked.
Step 6: Concluding the Investigation

After the report is completed, and the relevant decision-maker(s) have conducted any action or discipline, the report should be kept in a confidential file.




































This information is for general use only. It is not intended to be exhaustive, nor should any discussion or opinions be construed as legal advice. Readers should contact an attorney for legal advice.
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