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Cheat Sheet: Minnesota Earned Sick and Safe Time (ESST) Compliance

Effective Date: January 1, 2024

Coverage: This policy only applies to employees (including part-time and temporary employees) who perform work for at least 80 hours in a year for the employer in Minnesota. 

Federal employees and independent contractors are not covered by Minnesota’s ESST law. Employees who do not live in Minnesota, but who work at least eighty (80) hours in Minnesota per year, are still eligible for ESST for the time worked in Minnesota. 

Definition of Year: Under ESST, one year is defined as any consecutive 12-month period of time determined by an employer and communicated to the employees. This may be fiscal year, calendar year, employment anniversary, or any other year which is adequately defined and communicated to the employee. Regardless, an employer must comply with ESST beginning January 1, 2024. 

Accrual: Employees begin accruing ESST on their first day of employment. An employee (regardless of full-time/part-time, exempt/non-exempt status) is entitled to a minimum of one hour of ESST for every thirty (30) hours worked up to a maximum of forty-eight (48) in one year. An employer may, but is not required to, allow accrual beyond this total. 

According to the Minnesota Department of Labor and Industry, exempt employees are presumed to work forty (40) hours a week for the purposes of accrual. However, the law does not require ESST hours to accrue when an employee is not working (e.g., on vacation or out sick). 

Hours accrued in one year must carryover to the next year. This carryover (as well as an employee’s overall accrual amount) may be capped at eighty (80) hours.  

Front-loading Alternative:
An employer has the option to “front-load” an employee’s ESST. In place of requiring an employer to track an employee’s accumulated ESST hours, this option allows the entire benefit to be extended immediately. 

An employer may front-load with year-end payout and no carryover. Under this option, the employer may extend at least forty-eight (48) hours at the beginning of the year, permit immediate use of the benefit, and pay out any unused hours at the end of the year.

An employer may also front-load with no pay out and no carryover. Under this option, the employer may extend at least eighty (80) hours of ESST to an employee and permit immediate use of the benefit for qualifying purposes. There is no requirement under this option to pay out unused hours.

PTO or Other Paid Leave: A PTO policy maintained by an employer may satisfy the requirements of ESST to the extent that it is at least as generous to the employee as ESST’s minimum requirements. The employer policy must be consistent with use, notice, and all other requirements under ESST in addition to providing the requisite hours. 

Qualifying Use of ESST: 
Qualifying uses:
Employees can use their earned sick and safe time for reasons such as:

1. The employee’s mental or physical illness, treatment or preventive care;
2. A family member’s mental or physical illness, treatment or preventive care;
3. Absence due to domestic abuse, sexual assault or stalking of the employee or a family member;
4. Closure of the employee’s workplace due to weather or public emergency or closure of a family member’s school or care facility due to weather or public emergency; and
5. When determined by a health authority or health care professional that the employee or a family member is at risk of infecting others with a communicable disease.

The request for ESST does not need to specifically invoke ESST. 

Family Member: 
“Family member” is defined very broadly:

1. A child (biological, foster, adopted, legal ward, legal guardian, in loco parentis);
2. A spouse or registered domestic partner;
3. A sibling, step-sibling, or foster sibling;
4. A parent (biological, adoptive, foster, or in loco parentis);
5. A grandchild (biological, foster, or step-);
6. A grandparent or step-grandparent;
7. A niece or nephew;
8. An aunt or uncle;
9. A child- or sibling-in-law;
10. Any category above of a spouse or domestic partner;
11. Any individual related by blood or with relationship equivalent to that of a family-member; and
12. Up to one individual annually designated by the employee.

Increment:
Employees may use ESST in the smallest increment of time tracked by the employer’s payroll system, or four hours, whichever is smaller. Note that some Minnesota localities require the increment to be one hour. 

Rate: The employee must pay the same hourly rate as an employee earns from employment. It must be paid at the rate for the shift for which the leave is used if the rate is variable. 

Record-Keeping and Notice Requirements: 
Employer: Earnings statements, already required under Minnesota law, must begin to include (1) the total number of sick and safe time hours available for use by the employee; and (2) the total number of sick and safe time hours used by the employee in the pay period. Hours worked and similar records must be retained for three years. 

The employer must provide, in English and the primary language of the employee, notice of: 

· An employee’s entitlement to ESST;
· The accrual amount and definition of a year;
· Permitted reasons for use;
· Any written policy maintained by the employer;
· The right to protection against retaliation; and,
· An employee’s right to file a complaint. 

Notice must be posted at the place of work, communicated by paper or electronic copy, or made available on a web or app-based platform used by employees. Any employee handbook must also outline ESST requirements. 

Employee: Where use of ESST is foreseeable, an employer may require the employee to provide seven (7) days’ notice of their intent to use the entitlement. Where the need is not foreseeable, the employer may require notice as soon as is practicable. This requirement must be made clear in a written policy. Where the policy is not written, failure to comply cannot be used to deny ESST. 

Confidentiality: Employers must keep health and safety information about the employee or family member obtained through ESST requests confidential. Medical records obtained as part of reasonable documentation must be maintained in a separate, confidential medical file. 

Medical Documentation: An employer may only require reasonable documentation of ESST when more than three days of consecutive ESST are used. In most cases, if the employee is unable to secure that documentation, the employee may instead supply the employer with a written statement indicating that the ESST is being used for a qualifying purpose. 

Local Law: ESST does not extinguish earned sick and safe time benefits extended by localities which are more generous to employees. Employers must follow the protections which are most beneficial to their employees. 
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