[image: ]

Jessica L. Roe		60 South Sixth Street
Attorney		Suite 3750
		Minneapolis, MN  55402
612-351-8305 (D)		612-351-8300 (O)
612-810-1807 (C) 		612-351-8301 (F)
jroe@roelawgroup.com		www.roelawgroup.com


December 2022
[bookmark: _Hlk18914064]RLG Newsletter: End of Year Updates

National Labor Relations Board Issues a Series of Decisions Before Year End

Just as the year draws to a close, the National Labor Relations Board (“NLRB” or “Board”) has issued several decisions that are set to alter the labor law landscape for employers. Among other things, these decisions now make it easier for unions to organize and expose employers to damages not previously available under existing labor law. Below are a few of the cases:

In Thryv, Inc., the Board held that while it cannot order anything beyond “make-whole” remedies for violations of the National Labor Relations Act (“NLRA”), “make-whole” remedies now include not just reinstatement and back pay, but also at a minimum, direct or foreseeable pecuniary harms that are a consequence of an employer’s unfair labor practices. The Board held that these expanded remedies now will be available “in every case in which [the Board’s] standard remedy would include make-whole relief, regardless of the egregiousness of the violation,” and that they will apply retroactively in all pending cases in the absence of “manifest injustice.” While it is likely that the Board’s decision will face legal challenges, employers are advised that the universe of remedies available to employees for unfair labor practices have expanded, and may continue to expand. 

In AmericanSteel Construction, Inc., the Board reinstated a rule that makes it easier for unions to organize in “micro-units,” and puts the burden back on employers to demonstrate why a union’s sought-after micro-unit should be rejected. Employers challenging the creation of micro-units now bear the burden of proving that workers excluded from a bargaining unit share “an overwhelming community of interest” with those within that proposed unit such that there is no rational basis for their exclusion. By returning to this standard, unions will now have an easier time creating (and employers, a harder time defeating) small subsets of bargaining units within the workplace.  

In Bexar County Performing Arts Center (Bexar II), unionized performers with the San Antonio Symphony protested at the Bexar County Performing Arts Center. The Performing Arts Center, in turn, kicked the protestors off the property. In its decision, the Board held that the Performing Arts Center violated the NLRA by barring employees of the San Antonio Symphony from protesting on its property. In so doing, the Board reverted back to its prior, union and employee-friendly standard concerning property rights. Under that standard, a property owner may lawfully exclude from its property off-duty employees who regularly work on the property for an onsite contractor and who seek to engage in Section 7 activity on the property only where the property owner is able to demonstrate that the contractor employees’ Section 7 activity significantly interferes with the use of the property or where exclusion is justified by another legitimate business reason. Unless an employer can show why its property interests are greater than the Section 7 interest of employees of contractors that perform services on its property, the employer/property owner will engage in an unfair labor practice by removing those employees from the premises to stop or prevent protected concerted activities.

Employee Social Media Posting in a Polarized Environment

With social media use continuing to rise, now is a good time to take stock of your company’s social media policy so employees understand what can land them in hot water. Employers should make clear to employees that they may not hold themselves out as speaking for or on behalf of the company.  Your policy should also tell employees, among other things, that: 

· They should avoid posts that could be viewed as harassing or threatening violence, towards other employees or anyone else;
· They should avoid making posts that show a reckless disregard for the truth when posting information or news;
· They are prohibited from disclosing the company’s confidential information on social media (or anywhere else except as provided for in your confidentiality policy); and
· They are prohibited from posting anything that would violate any company policy. 

In addition, the policy should contain disclaimer language confirming that nothing in the policy prevents employees from exercising the rights guaranteed to them under Section 7 of the National Labor Relations Act. We have prepared a sample social media policy available for review here: https://roelawgroup.com/sample-social-media-policy-2/ Unfortunately, a social media policy cannot cover every circumstance. You may need to address some posts on a case-by-case basis (in consultation with your counsel as needed) consistent with your policies, like those for conduct and discipline.  

Updates from Around the States

As we approach the end of the year, employers should be mindful of new laws that now impact, or may soon impact, their operations. Below are a few laws that we thought were worth noting:

New York State Enacts Pay Transparency Law

On December 21, 2022, Governor Kathy Hochul signed the New York Pay Transparency Law (“NYPTL”), which will take effect on September 18, 2023. The NYPTL will require covered employers to include the following information in advertisements for internal and external “job, promotion, or transfer opportunities”:

1. The compensation or range of compensation that the employer in good faith believes to be accurate at the time of posting;
2. The job description for the position, if one exists; and
3. A “general description of other forms of compensation to be offered if applicable, including but not limited to fringe benefits, bonuses, stock options, or commissions.”

Employers are covered under the NYPTL if they have four or more employees; however, the law is silent as to how many of those employees, if any, must work in the state of New York. A job advertisement is covered under the NYPTL if it is for a position that “can or will be performed in the state of New York,” which applies to advertisements for fully remote positions that could hypothetically be filled by a worker in New York.

Employers in New York City have already had to comply with New York City’s pay transparency law, which took effect November 1, 2022. These new transparency laws will likely result in pay compression and employers should immediately:

· Ensure compensation ranges of current employees tie into the compensation range for newly advertised positions; 
· Evaluate and document compensation ranges to prepare for possible complaints and investigations;
· Conduct a pay equity audit and address unlawful pay disparities; and
· Confirm that your third-party agencies are in compliance, as well.

Colorado Publishes Employment Separation Form

Among the employment-related laws passed this year by the Colorado legislature, Senate Bill 22-234 expands the information that employers must provide to employee upon separation of employment. Employers must now provide a written notice that includes the following information: 

· The employer’s name and address;
· The employee’s:
· Name and address;
· Employee ID or last four digits of their SSN;
· First and last date worked; 
· Year-to-date earnings; 
· Wages for the last week worked, and 
· The reason for the separation. 

Although the written notice requirement seems relatively straightforward, employers must be careful when documenting the reason for separation, and make sure that their reasoning is consistent. If a terminated employee later sues for wrongful discharge, discrimination, or retaliation, the company typically must justify its decision with legitimate, non-discriminatory and non-retaliatory reasons for the discharge. However, if those reasons differ or change over time, that can hurt the company’s defense, as courts and juries sometimes construe changing explanations as a “pretext”, or cover-up, for unlawful motivations.

Employers will want to ensure they train those who are filling out the form to ensure they understand the significance of the information conveyed. Additionally, since the form requests that responses to be limited to one sentence, employers should be concise and accurate when providing the reason for separation (such as attendance issues, poor performance, unprofessional behavior, etc.). 


California Enacts a Plethora of Employment-Related Laws

As the California legislature wrapped up its 2022 session, several employment-related laws were signed by Governor Newsom. These new laws, most of which go into effect January 1, 2023, are expected to significantly impact employers operating in California. Some of the new laws include:

· Expansion of Covered Family Members Under the California Family Rights Act (“CFRA”) and Paid Sick Leave law: Both the CFRA and California’s Paid Sick Leave law will permit employees to take leave to care for a “designated person.” The CFRA defines “designated person” as “any individual related by blood or whose association with the employee is the equivalent of a family relationship.” While employees do not have to identify their “designated person” until they request leave, companies are allowed to limit workers to one designated person per 12-month period. These updates go into effect January 1, 2023.

· New Bereavement Leave law: Beginning January 1, 2023, employees who have worked for at least 30 days before commencing leave will be able to take up to five days of unpaid job-protected bereavement leave in the event of a death of a close family member, which is narrowly defined as only including spouses, children, parents, siblings, grandparents, grandchildren, domestic partners, and parents-in-law. Employees do not have to take all five days of bereavement consecutively, though they must take all five of the days within three months of their family member’s death. 

· Expanded Privacy Protections Take Effect January 1: Beginning January 1, 2023, covered employers are required to be in full compliance with the California Privacy Rights and Enforcement Act (CPRA). While the existing California Consumer Privacy Act required certain businesses to abide by notice requirements, the CPRA will require employers to revise their notice to also disclose: (a) whether the employer sells or shares personal information; (b) whether the employer collects, processes, or discloses “sensitive personal information,” which is a new category of information created by the CPRA; and (c) the length of time the employer intends to retain each category of personal information, or, if that would not be feasible, the criteria it will use to determine that retention period. There are a myriad of other requirements and employers should partner with legal counsel to ensure compliance. 

· Off-Duty Use of Cannabis is a Protected Class Beginning 2024: Starting in 2024, California’s Fair Employment and Housing Act will make it unlawful for an employment to discriminate against a person in hiring, termination, or any other term or condition of employment because of a person’s off duty use of cannabis. There are a significant number of carve-outs to this law and employers will want to ensure their policies comply this new law. 

Bloomington (MN) Sick and Safe Leave to Begin July 1, 2023

Although it does not take effect until July 1, 2023, employers with employees in Bloomington should begin preparing for the city’s new ordinance, which mandates the providing of sick and safe leave to employees who work in the city for at least 80 hours in a year. Bloomington’s Sick and Safe Leave provisions mirror many of the same requirements as Minneapolis’ Sick and Safe Time Ordinance, including accrual rates, maximum accrual amounts, and carryover requirements. Both ordinances also closely resemble one another with respect to the permissible reasons for which an employee can take leave. 

While the Bloomington Sick and Safe Leave Ordinance requires that employees be paid sick and safe leave at their “regular rate of pay,” employers will be pleased to learn that this term means the employee's hourly rate, including payments for shift differentials (for an hourly employee) or an equivalent rate for an exempt employee, and does not include tips, commissions, and bonuses, among other types of additional payments. It does not have the same definition as used in the federal Fair Labor Standards Act. Employers should work with counsel to ensure that their time off policies (such as PTO or paid sick leave policy) are reviewed to ensure compliance with the new law, and that they are prepared for implementation come July 1. 

Congress Passes Protections for Pregnant Workers and Nursing Mothers

As part of its omnibus spending package, the Senate and House last week passed two pieces of legislation to protect pregnant workers and nursing mothers, which President Biden is expected to sign soon. For employers in states with existing pregnancy and nursing protections, these new requirements may seem very similar to what is already required under state law.  

The Pregnant Workers Fairness Act will require employers with 15 or more employees to make reasonable accommodations for workers affected by pregnancy, childbirth, or related medical conditions unless the employer can demonstrate that doing so would impose an undue hardship. Similar to the Americans with Disabilities Act (as applied to disabilities), the Pregnant Workers Fairness Act also makes it unlawful: (1) to deny employment opportunities to women based on their need for reasonable accommodations related to pregnancy, childbirth, or related medical conditions; (2) force a qualified employee to accept an accommodation other than a reasonable accommodation arrived through the interactive process; and (3) require employees to take paid or unpaid leave if another reasonable accommodation can be provided. 

The PUMP for Nursing Mother Act expands the requirement that employers provide accommodations for nursing mothers to also cover salaried workers and other types of workers not covered under existing federal nursing mother protections. Additionally, time spent express breast milk must be considered hours worked if the employee is also working. However, the time may be unpaid if pumping is done on a break (unless otherwise required by other applicable law). Finally, the Act extends the available time period for such accommodations from one year to two years. 

Employers should be ready to consult legal counsel to ensure their handbooks and policies are compliant with these new requirements, should President Biden sign them into law. 


Please note that these are fast-moving times, and the information provided is only accurate as of the day posted (December 29, 2022). The information provided does not, and is not intended to, constitute legal advice; instead, all information is prepared and provided for general informational purposes only.
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