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MANAGER TRAINING: COVID-19

As a highly communicable disease, COVID-19 raises potential employment law compliance issues related to, among others: wage and hour laws, including the Fair Labor Standards Act (FLSA) and equivalent state laws; the ADA and local equivalents; OSHA; the Family and Medical Leave Act (FMLA) and equivalent state laws; and local and municipal paid sick leave laws. Company policies, practices and contracts, including collective bargaining agreements (CBAs), must be considered alongside the essential practicalities of continuing business operations with as little disruption as possible.

 

· “Words matter”: World Health Organization (WHO) issues guidelines to media.

· Stick to the facts, don't spread rumors, and avoid stigmatizing patients.

· Poor information could help disease spread; good info could help halt it.

· It’s not a “plague” or an “apocalypse”; it's not a “Chinese” or “Asian” disease; and people with COVID-19 should not be described as “spreading the virus.”

 

These are some of the recommendations from the WHO as it urges the media to ensure their Coronavirus coverage does not stoke panic or stigmatize parts of society.

Q & A: Training Managers on What to Do About COVID-19 in the Workplace

Q: Can I send an employee home from work if he or she is showing fever, cough, shortness of breath, or other flu-like symptoms?

A: If you have an employee who is showing flu-like symptoms (e.g., fever, cough and/or sore throat, body aches, headache, chills) or symptoms consistent with COVID-19 (e.g., fever, cough, shortness of breath, gastrointestinal symptoms) you should direct them to leave work. 
If your employee appears too ill to drive, offer to call a family member to pick them up. If they ask for an ambulance or appear very ill, call an ambulance.
Err on the side of caution and send an employee home and/or ask them to stay home. Please remember that when you are making decisions to exclude employees from the workplace, you cannot discriminate on the basis of race, sex, age, color, religion, national origin, disability, or any other protected class.  However, you can exclude an employee with a disability from the workplace if you: (1) obtain objective evidence that the employee poses a direct threat and (2) determine that there is no available reasonable accommodation to eliminate the direct threat. 

In advising the employee, be mindful of current recommendations from the CDC regarding COVID-19 – it is generally recommended that employees remain home from work until they are fever-free (without the use of fever-reducing medications) for at least 24 hours and other symptoms have improved.
Given the threat this epidemic presents, managers shouldn’t hesitate to send home employees who present with COVID-19 symptoms. 
Likewise, employees or visitors who are symptomatic or at high risk for COVID-19 should be kept separate from staff and helped with arrangements to leave the workplace and obtain medical evaluation while minimizing their public exposure. 
Q: What should I do if employees are refusing to come to work because of fear of acquiring COVID-19?

A: Employees are only entitled to refuse to work if they believe they are in imminent danger. Unless you are requiring employees to travel to areas at high risk of COVID-19 contraction or requiring employees to work with patients in a medical setting with protective equipment,  it is unlikely that your workplace rises to this level. If the workplace does not present an imminent danger, and the employee(s) refusing to work (or their family member(s)) do not have COVID-19, these employees are not entitled to FMLA. 

Q: What do I do if an employee tells me that they have been or think they have been in contact with someone with COVID-19?

A: You should send this employee home. Before this person leaves, ask them to identify all other employees who worked within six feet of them for at least fifteen minutes in the previous 2 days. Once a full list is developed, send these employees home as well to prevent additional employees from acquiring the virus. However, when sending an employee home, do not identify the name of the employee who contracted the virus, or you could risk a violation of confidentiality laws. 

Q: I asked an employee to go home who I believe is showing fever, cough, shortness of breath, or other flu-like symptoms, but he/she is refusing to go. What should I do?

A: If an employee refuses to go home, contact HR. They will ensure that the employee is sent home and will provide direction to the employee about expected duration and benefits. If your employee is sent home, the employee may return to work only when he/she has been fever-free (without fever-reducing medications) for the past 24 hours and other symptoms have improved.

Q: If I do send an employee home, will they be required to use sick time that is available?  
A: If eligible, employees may be entitled to two weeks (up to 80 hours) of Paid Sick Leave under the FFCRA if they are unable to work or telework because they are experiencing COVID-19 symptoms and seeking a medical diagnosis, or if a health care provider directs the employee to self-quarantine. Otherwise, regular sick leave absence policies apply in this situation.  
Q: I have an employee who has fever, cough, shortness of breath, or flu-like symptoms and was directed by his/her physician to stay home for several days. However, he/she doesn’t have any sick time available. How do I charge the time? 
A: HR – you will need to have a plan here.  Eligible employees of covered employers who are unable to work or telework may be entitled to two weeks (up to 80 hours) of Paid Sick Leave under the FFCRA if they are unable to work or telework because they are experiencing COVID-19 symptoms and seeking a medical diagnosis, or if a health care provider directs the employee to self-quarantine.
Q: Are employees entitled to FMLA if they stay home from work to avoid contracting COVID-19?

A: According to the Department of Labor Wage & Hour Division, employees are not entitled to FMLA if they are taking leave to avoid exposure unless they have another condition that prohibits them from working. However, if employees are staying home because they, or their family members, have contracted COVID-19, these employees are entitled to protection under the FMLA.

Q: What should I do if an employee contracted COVID-19 but now wants to return to work? Can I require this employee to provide a doctor’s note or medical exam stating they are symptom-free?

A: This is a difficult issue. Generally, individuals with COVID-19 who have symptoms and were directed to care for themselves at home may discontinue isolation and return to work under the following conditions:

· At least 10 days have passed since symptom onset; and

· At least 24 hours have passed since resolution of fever without the use of fever-reducing medications; and

· Other symptoms have improved.

According to the CDC, a test-based strategy is no longer recommended except to discontinue isolation earlier than would occur under the above symptom-based strategy.
While you can require an employee to submit a doctor’s note or medical exam before returning to work after contracting COVID-19, the CDC has advised employers to not require such notes, as healthcare providers may be extremely busy and not able to provide such documentation in a timely manner. The CDC suggests that most people with COVID-19 can follow the above symptom-based strategy to determine when to discontinue home isolation and return to work.
Q: An employee is already a performance issue and now they seem to be using this illness as an issue to not perform or not show up. What do I do?
A: The employee is allowed to use other paid time off available such as unused vacation, administrative leave, or personal holiday time. 
Q: Should I inform other employees in my department if one of their co-workers has been diagnosed with COVID-19?
A: As a threshold matter, it is of utmost importance to not overreact to situations in the workplace potentially related to COVID-19. However, you can provide employees with general information to let them know that someone in the workplace has contracted the virus to allow employees to monitor themselves for signs and symptoms and quarantine themselves, if appropriate. Be sure to not identify the name of the person who has the virus, as doing so runs the risk of violating confidentiality laws.

When dealing with third parties (such as clients or vendors), make sure to communicate with those who worked closely with this employee to let them know that someone at your company potentially has COVID-19. Again, it is important that you not identify the name of the employee. 

Avoid Discrimination Claims

Commentators have noted the spread of misinformation about COVID-19 and how it has caused some consumers to avoid certain ethnic restaurants or engage in other exclusionary behaviors based on irrational fear. In the workplace, employers/managers should avoid workplace discrimination or harassment due to cultural biases or racial perceptions that particular workers are more likely to be exposed to or infected with COVID-19. On a parallel front, employers/managers should recognize the potential ADA implications of the virus, assess any accommodation obligations, and monitor whether any circumstances pose a “direct threat” to the workforce that might justify enhanced precautions such as otherwise unlawful disability-related inquiries and/or medical examinations (which could include measuring an employee’s body temperature) or enhanced OSHA precautions. In compliance with the ADA, employers must also ensure that they protect the confidentiality of any medical information they receive from or about individual employees.

 

Health Confidentiality

If an employee is confirmed to have COVID-19, employers should inform fellow employees of their possible exposure to COVID-19in the workplace but maintain confidentiality as required by the Americans with Disabilities Act (ADA). Employees exposed to a co-worker with confirmed COVID-19should refer to CDC guidance for how to conduct a risk assessment of their potential exposure.

 

OSHA Requirements

Identify possible work-related exposure and health risks to your employees. At this time, there is no specific Occupational Safety and Health Administration (OSHA) standard covering COVID-19. However, some OSHA requirements may apply to preventing occupational exposure to COVID-19. OSHA has more information on how to protect workers from potential exposures to COVID-19.

 

Please note that these are fast-moving times, and the information provided is only accurate as of the day posted (August 12, 2020). This information is for general use only. It is not intended to be exhaustive nor should any discussion or opinions be construed as legal advice. Readers should contact an attorney for legal advice.
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