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RLG Updated Top COVID-19 FAQs for Employers  
(current as of April 24, 2020) 

 

This is a continuation of our April 15, 2020 FAQs [which can be found here] 

 

36. How can an employer encourage employees to return to work when they are making 

more on unemployment? 

 

Many people want to stay on unemployment because they are often making more money and are 

also getting to stay at home. I understand how difficult this is for people. If you have a PPP loan, 

these employees need to come back (in a virtual way) so you can pay them and retain forgiveness 

on your loan (please talk with counsel regarding specific issues related to the PPP loan). You may 

not have work but you still need to pay them to ensure you keep your FTE count; you have until 

June 30, 2020 to restore your full-time employment and salary levels for any changes made 

between February 15, 2020 and April 26, 2020. 

 

If you don’t have a PPP loan, and you have work available for employees, then employees need to 

come back to work (or telework) unless they are “written off” by a physician or have a need for 

leave under the FMLA or the ADA – or other federal, state or local law. I would encourage all 

employers to talk individually with employees who are afraid to come back to work and explore 

options with them.  

37. Under what circumstances may an employer require an employee to use existing leave 

under a company policy (such as PTO) and when does the choice belong to the 

employee?  

An employer and employee can agree to allow an employee to take PTO and EPSL at the same 

time, but the employer cannot unilaterally require that PTO and EPSL run concurrently. If they are 

run concurrently, employees can use PTO to “top-off” EPSL when taken for a reason entitling 

them to 2/3 of their pay. 

  
An employee may elect—but the employer may not require —the employee to take EPSL or PTO 

for the first two weeks of unpaid EFMLA. An employer may require an employee to use EFMLA 

and PTO concurrently during the final ten weeks of EFMLA.  

  
When PTO and EFMLA run concurrently, the employer pays the employee’s full pay during the 

leave until the employee has exhausted available paid leave under the employer’s plan and 

policy—including vacation or personal leave (this does not generally include sick or medical 

leave). If the employee exhausts available PTO, but has more paid EFMLA available, the 

employee will receive any remaining paid EFMLA at the normal daily 2/3 pay limits.  
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The other option, if the employer and employee agree, is that the employee may top off the 2/3 

EFMLA to 100% of the employee’s normal compensation using available PTO, subject to local, 

state or federal law. 

  
If an employer mandates that EFMLA and PTO run concurrently, the employer may only obtain 

tax credits for wages paid at 2/3 of the employee’s regular rate of pay, up to the daily and aggregate 

EFMLA limits in the FFCRA ($200 per day or $10,000 in total).  

 

38. How do you avoid a change in exempt status for your employees when reducing 

salaries?  

The general rule under the federal Fair Labor Standards Act (FLSA) is that if an employee is 

“salaried” and works any time during a workweek, the employee is entitled to their full salary for 

the workweek. For these purposes, “salaried” refers to exempt employees subject to “white collar 

exemptions” under the FLSA and non-exempt employees promised a fixed payment for a fixed 

work period of a week or longer. 

What changes are permitted? 

1. Any changes are first restricted by any contract the employee may have. 

2. If there is no contract, some states require notice in writing prior to any prospective change 

in rate and method of pay. No retroactive pay decrease is permissible.  

3. The pay reduction may be proportionate to a reduction in the employee’s hours, but that is 

not required. A reduction in salary is allowed, so long as minimum wage and FLSA 

exemption requirements are met. 

4. The change could convert the employee to hourly: the employee would only be paid for 

time worked. 

5. If the employee is converted to hourly, or if the new salary falls below the minimum 

required for the federal FLSA exemptions ($684/week for executive, administrative, or 

professional; $107,432 per year for high salary exemption), that employee is then non-

exempt (regardless of his/her duties), and the employer must keep time records and pay 

overtime if the employee works more than 40 hours in one week. 

6. For salaried employees who continue to be exempt, if they work any time in a work week, 

they must be paid for the full week, with very few exceptions.  

7. If you choose to reclassify exempt employees as non-exempt during this pandemic crisis, 

current Department of Labor guidance indicates that you can later restore those employees 

to exempt status (if all other elements of the exemption test are met), provided the employer 

does not make a practice of these reclassifications frequently or they are not designed to 

avoid the requirements of the federal FLSA. 
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39. My business was affected by Minnesota Executive Order 20-04, ordering the 

temporary closure of bars, restaurants and other places of public accommodation. If 

I pay accrued PTO, vacation or sick time to employees at the time they are laid off, 

are they eligible for unemployment? 

DEED recommends workers exhaust other forms of leave because those will pay more than 

unemployment insurance, but that is subject to availability and the desire of the individual worker. 

Unemployment benefits are designed to provide about 50% of the employee’s regular wages, while 

paid leave benefits typically provide more income. 

 

40. If an employer decides to change paid vacation, sick time, or paid time-off accruals 

and the terms of their use or the wage rate of an employee, what is required? 

 

In Minnesota, employers are required to provide written notice to employees of any changes to the 

information required in the employee notice prior to those changes taking effect. This requirement 

includes changes to rates of pay or changes to leave accruals and the terms of their use. The change 

can be communicated in paper or electronic form.  

 

41. For goodness sakes, Jessica, is there a difference between a furlough and a layoff?  

 

There continues to be significant discussion on the “difference” between a furlough versus a layoff.  

 

A furlough is “a temporary layoff from work.”  You may note that the definition of the word 

“furlough” includes the word “layoff.”  The word furlough originally referred to “a leave of 

absence given to soldiers.” It was borrowed from the Dutch verlof, which is related to the English 

word leave.  

 

People who get furloughed usually return to their job after a furlough. People often encounter the 

word furlough during government shutdowns, in which nonessential public employees are told not 

to go to work. Private companies, however, also furlough employees. In general, people are not 

paid during a furlough but they do keep employment benefits, such as health insurance. A furlough 

lasts as long as the employer decides it will last.  

 

Layoffs occur when an employer either temporarily or permanently dismisses an employee. 

Historically, the term layoff has included temporary leaves, like furloughs.  Whether someone can 

keep benefits depends on what you have in your benefit plan. This requires a discussion with your 

carrier or stop loss carrier. 

 

Given today’s COVID-19 crisis, people want to know which word to use. The truth is you can use 

them interchangeably. But, before you do, please check with your health insurance carrier and 

ensure that you designation the leave as a temporary (layoff or furlough) or a permanent layoff.     
 

 

 

Please note that these are fast-moving times, and the information provided is only accurate as of the day posted 

(April 24, 2020). The information provided does not, and is not intended to, constitute legal advice; instead, all 

information is prepared and provided for general informational purposes only. 
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