
                                                
 
Jessica L. Roe  60 South Sixth Street 

Attorney  Suite 2670 

  Minneapolis, MN  55402 

612-351-8305 (D)  612-351-8300 (O) 

612-810-1807 (C)   612-351-8301 (F) 

jroe@roelawgroup.com  www.roelawgroup.com 

 

1 

 

 

RLG Top COVID-19 FAQs for Employers  
(current as of March 31, 2020) 

 

1. I have employees with an underlying health condition. Do I have to give them time off 

if they ask (or even if they don’t ask) or do I have to let them work from home? 

 

Individuals with disabilities have the right to request “reasonable accommodations” from 

employers that are subject to the Americans with Disabilities Act (ADA) and/or state civil 

or human rights acts. If the employee has a disability that impacts the employee’s risk for 

contracting COVID‐19 or being harmed if the employee does contract this virus, they may have a 

disability that requires reasonable accommodation from the employer. A reasonable 

accommodation may include working from home. This process applies to critical sector workers, 

too. 

   

2. Is an employee who is afraid to come to work because of COVID-19 eligible for 

Emergency Paid Sick Leave (EPSL)? What should we do with that employee? 

 

No, an employee’s concern for contracting the virus is not included within the six qualified reasons 

for EPSL. The employee may be eligible for leave under another employer policy (such as a leave 

of absence, accrued vacation, etc.) as per the requirements of that policy. If an employee’s fear, 

however, is related to a serious health condition, they may be eligible for traditional FMLA leave 

or leave under the ADA. Normal notice and certification procedures would be followed for that 

determination. 

  

3. Assuming I am a covered employer, which of my employees are eligible for EPSL and 

Expanded Family and Medical Leave (EFMLA)? 

 

An “employee” has the same meaning as the term has under the Fair Labor Standards Act, thus all 

of your U.S. (including Territorial) employees who meet this definition are eligible including full-

time and part-time employees, and “joint employees” working on your site temporarily and/or 

through a temp agency.  However, if you employ a health care provider or an emergency responder 

you are not required to pay such employee EPSL or EFMLA on a case-by-case basis. Certain small 

businesses may exempt employees if the leave would jeopardize the company’s viability as a going 

concern. 

  

There is one difference regarding an employee’s eligibility for EPSL versus expanded EFMLA. 

While your employee is eligible for EPSL regardless of length of employment, your employee 

must have been employed for 30 calendar days in order to qualify for EFMLA. For example, if 
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your employee requests EFMLA on April 10, 2020, he/she must have been your employee since 

March 11, 2020. 

  

4. What records do I need to keep when my employee takes EPSL or EFMLA under the 

FFCRA? 

 

Private sector employers that provide EPSL and EFMLA required by the FFCRA are eligible for 

reimbursement of the costs of that leave through refundable tax credits. If you intend to claim a 

tax credit under the FFCRA for your payment of the EPSL or EFMLA wages, you should retain 

appropriate documentation in your records. You should consult Internal Revenue Service (IRS) 

applicable forms, instructions, and information for the procedures that must be followed to claim 

a tax credit, including any needed substantiation to be retained to support the credit. (*nothing has 

been posted as of yet). You are not required to provide leave if the employee does not provide the 

information which is required to support the applicable tax credit. 

 

If one of your employees takes EFMLA to care for his or her child whose school or place of care 

is closed, or childcare provider is unavailable, due to COVID-19, you may also require your 

employee to provide you with any additional documentation in support of such leave, to the extent 

permitted under the certification rules for conventional FMLA leave requests. For example, this 

could include a notice that has been posted on a government, school, or day care website, or 

published in a newspaper, or an email from an employee or official of the school, place of care, or 

childcare provider.  

  

5. While a Shelter in Place or Stay Home Order is in effect, can an employer require a 

Critical Sector/Essential Business employee to come to work instead of working from 

home? 

 

Each state order has different requirements. In Minnesota, Executive Order 20-20 (“Order”) 

encourages Minnesotans working in any field to work from their home or residence as much as 

possible. The Order identifies Critical Sector workers and states that “all [critical sector] workers 

who can work from home must do so.” The Order states that Critical Sector workers “who are 

performing work that cannot be done at their home or residence through telework or virtual work 

and can be done only at a place of work outside of their home or residence” may leave home to go 

to work. Employers should not force Critical Sector employees who can do their work from home 

to go to a worksite. 

  

6. If an employer decides to change the wage rate of an employee, what is required? 

 

States and cities may have different wage theft statutes and requirements. In general, a wage theft 

law requires that employers provide written notice to employees of any changes to the information 

required in the employee notice prior to those changes taking effect. This requirement includes 

changes to rates of pay. The change can generally be communicated in paper or electronic form. 
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7. If an employee quits his job as a result of COVID-19 because of fear, or doesn’t come 

to work for that same reason, will the employee qualify for unemployment benefits? 

 

Under normal circumstances, an employee who resigns from employment will generally not be 

eligible for unemployment benefits.  However, some states have enacted or modified, in response 

to the COVID-19 pandemic, laws to allow for unemployment benefits to be awarded for reasons 

such as: (i) an employee is quarantined; (ii) an employee refrains from reporting to work due to 

fear of exposure; (iii) an employee needs to care for a family member; or (iv) if the employer 

temporarily ceases operations as a result of COVID-19. Check your state UI website. 

  

8. The sixth allowable reason for EPSL under the FFCRA is vague. What does it mean? 

 

The sixth reason states, “The employee is experiencing any other substantially similar condition 

specified by the secretary of health and human services in consultation with the secretary of the 

treasury and the secretary of labor.” In general, this means that some COVID-19-related condition 

in the future, as determined and announced by the Secretary of Health and Human Services, will 

enable an employee to take EPSL. Because such a condition has not yet been identified, an 

employer does not yet have to approve leave for this reason. 

  

9. EPSL may be used to care for an “individual” under the first or second allowable 

reason under the FFCRA. Who qualifies as an “individual”? 

 

The FFCRA does not define “individual,” so it remains unknown who would qualify. Until the 

DOL offers more guidance, consult with legal counsel before denying any EPSL to an employee 

based on this reason. 

 

10. Do my employees need critical infrastructure letters to travel or work during a 

Shelter In Place or Stay Home Order? 

 

We think it is advisable. It can be a simple letter outlining why your business is essential, what the 

company does, what the employee is doing for the company and why the company is exempt. It 

should also have the name and contact information of an executive or HR for questions. 

 

11. What are the high-risk categories for COVID-19? 

 

Based upon available information to date, those at high-risk for severe illness from COVID-19 

include: 

 

• People aged 65 years and older 

• People who live in a nursing home or long-term care facility 

• People with high-risk conditions such as: 

o chronic lung disease or moderate to severe asthma 

o heart disease with complications 

o immunocompromised including cancer treatment 

o severe obesity (body mass index (BMI)≥40) 
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• People with certain underlying medical conditions, particularly if not well controlled, such 

as those with diabetes, renal failure, or liver disease 

• People who are pregnant should be monitored since they are known to be at risk with severe 

viral illness, however, current data on COVID-19 has not shown increased risk 

 

12. What are the Qualifying Reasons for Leave under the FFCRA? 

 

Under the FFCRA, an employee qualifies for EPSL if the employee is unable to work (or unable 

to telework) due to a need for leave because the employee: 

 

1. is subject to a Federal, State, or local quarantine or isolation order related to COVID-19; 

2. has been advised by a health care provider to self-quarantine related to COVID-19; 

3. is experiencing COVID-19 symptoms and is seeking a medical diagnosis; 

4. is caring for an individual subject to an order described in (1) or self-quarantine as 

described in (2); 

5. is caring for a child whose school or place of care is closed (or childcare provider is 

unavailable) for reasons related to COVID-19; or 

6. is experiencing any other substantially-similar condition specified by the Secretary of 

Health and Human Services, in consultation with the Secretaries of Labor and Treasury. 

 

Under the FFCRA, an employee qualifies for E-FMLA if the employee is caring for a child whose 

school or place of care is closed (or childcare provider is unavailable) for reasons related to 

COVID-19. 

 

13. What are the durations of leave under the FFCRA? 

 

For reasons (1)-(4) and (6): A full-time employee is eligible for 80 hours of leave, and a part-time 

employee is eligible for the number of hours of leave that the employee works on average over a 

two-week period. 

 

For reason (5): A full-time employee is eligible for up to 12 weeks of leave (two weeks of paid 

sick leave followed by up to 10 weeks of paid expanded family & medical leave) at 40 hours a 

week, and a part-time employee is eligible for leave for the number of hours that the employee is 

normally scheduled to work over that period. 

 

14. How is pay calculated for leave taken under the FFCRA?  

 

For leave reasons (1), (2), or (3): Employees taking leave are entitled to pay at either their regular 

rate or the applicable minimum wage, whichever is higher, up to $511 per day and $5,110 in the 

aggregate (over a 2-week period). 

 

For leave reasons (4) or (6): Employees taking leave are entitled to pay at 2/3 their regular rate or 

2/3 the applicable minimum wage, whichever is higher, up to $200 per day and $2,000 in the 

aggregate (over a 2-week period). 
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For leave reason (5): Employees taking leave are entitled to pay at 2/3 their regular rate or 2/3 the 

applicable minimum wage, whichever is higher, up to $200 per day and $12,000 in the aggregate 

(over a 12-week period). 

 

 
Please note that these are fast-moving times, and the information provided is only accurate as of the day posted 

(March 31, 2020).The information provided does not, and is not intended to, constitute legal advice; instead, all 

information is prepared and provided for general informational purposes only. 
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