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New DOL Q&A for the FFCRA 

 

The U.S. Department of Labor issued Q&As on Tuesday, March 24. These Q&As give us some 

answers to our questions regarding the Families First Coronavirus Response Act (FFCRA).  

 

New Effective Date for the FFCRA 

 

According to the Q&As, the new effective date for the FFCRA is April 1, 2020.  

 

Clarification on the FFCRA Coverage Threshold 

 

The Q&As also give us a much better idea on how to calculate the less than 500-employee FFCRA 

coverage threshold. If, at the time of your employee’s leave, you employ 499 or less employees in 

the US, then they are covered under the FFCRA. 

 

In making this determination, you should include: (1) employees on leave; (2) temporary 

employees who are jointly employed by you and another employer (regardless of whether 

the jointly-employed employees are maintained on only your or another employer’s payroll); and 

(3) day laborers supplied by a temporary agency (regardless of whether you are the temporary 

agency or the client firm if there is a continuing employment relationship). Workers who are 

independent contractors under the Fair Labor Standards Act (FLSA), rather than employees, are 

not considered employees for purposes of the 500-employee threshold. The guidance also begins 

to explain how to add employees of two entities for purposes of determining for purposes of the 

500-employee threshold. 

 

Typically, a corporation (including its separate establishments or divisions) is considered to be a 

single employer and its employees must each be counted towards the 500-employee threshold. 

Where a corporation has an ownership interest in another corporation, the two corporations are 

separate employers unless they are joint employers under the FLSA with respect to certain 

employees. If two entities are found to be joint employers, all of their common employees must 

be counted in determining whether paid sick leave must be provided under the Emergency Paid 

Sick Leave Act (PSL) and expanded family and medical leave must be provided under the 

Emergency Family and Medical Leave Expansion Act (EFMLA). In general, two or more entities 

are separate employers unless they meet the integrated employer test under the Family and 

Medical Leave Act of 1993 (FMLA). If two entities are an integrated employer under the FMLA, 

then employees of all entities making up the integrated employer will be counted in determining 

employer coverage for purposes of expanded family and medical leave under the Emergency 

Family and Medical Leave Expansion Act. 

https://www.dol.gov/agencies/whd/flsa/2020-joint-employment/fact-sheet
https://www.dol.gov/sites/dolgov/files/WHD/legacy/files/FOH_Ch39.pdf
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When calculating pay due to employees, you must include overtime hours worked. For example, 

an employee who is scheduled to work 60 hours a week may take 50 hours of paid sick leave in 

the first week and 10 hours of paid sick leave in the second week. In any event, the total number 

of hours paid under the PSL is limited to 80. If there is a varying hour work week, use the 

calculations used for PT employees. 

 

PSL is capped at 80 hours. An employee may take up to two weeks—or ten days—(80 hours for 

a full-time employee, or for a part-time employee, the number of hours equal to the average number 

of hours that the employee works over a typical two-week period – using a six-month look back. 

If the employee has not been there for six months, use the number you and the employee chose 

when hired.  

 

Finally, the PSL and expanded FMLA run concurrently and are NOT retroactive. Any leave 

taken before April 1 does not count against FFCRA leave entitlements. 

 

New Stimulus Package 

 

Direct Payments to Taxpayers 

Lawmakers agreed to provide $1,200 in direct payments to taxpayers with incomes up to $75,000 

per year before starting to phase out and ending altogether for those earning more than $99,000. 

Families would receive an additional $500 per child, in an attempt to create a safety net for those 

whose jobs and businesses are affected by the pandemic. 

 

Unemployment Benefits Will Grow Substantially  

Lawmakers agreed to a significant expansion of unemployment benefits that would extend jobless 

insurance by 13 weeks and include a four-month enhancement of benefits. The program was 

broadened to include freelancers, furloughed employees and gig workers, such as Uber drivers. 

 

Perhaps not coincidentally, $600 a week is what you would earn working 40 hours a week at $15 

per hour (pre-tax). And again, that’s in addition to normal unemployment insurance. For a lot of 

restaurant and retail workers who’ve been furloughed or laid off as a result of the crisis, it’s a good 

deal. On the flip side, some higher earners who lost their jobs probably won’t have their full 

salaries replaced.  

 

Emergency Loans for Small Businesses Who Keep Their Workers 

The bill provides federally-guaranteed loans available at community banks to small businesses that 

pledge not to lay off their workers. The loans would be available during an emergency period 

ending June 30 and would be forgiven if the employer continued to pay workers for the duration 

of the crisis. 

 

Work Sharing 

The legislation would also assist those who have had their hours reduced by providing incentives 

to states to adopt work-sharing programs, which allow employers to cut workers' hours but not lay 

them off. Those workers are then eligible for some unemployment benefits. Some 27 states, plus 

the District of Columbia, already have work-sharing laws in place. 
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Furloughed workers typically qualify for unemployment assistance so they would receive all the 

enhanced benefits under the stimulus package. 

 

But part-time employees are only eligible for unemployment in certain states. It's unclear what 

aid the deal would provide part-time workers. 

 

Layoff v. Furlough 

 

There have been a number of initial questions regarding the terms layoff, furlough and reductions-in-

force. These first two terms can and are being used interchangeably. The difference between these terms 

are driven by what you, the employer, does with the employees, and may also be driven by your insurer. 

For unemployment purposes, an employee can collect unemployment benefits whether they are on 

furlough or on layoff. The new stimulus bill appears to want to encourage you to keep employees on 

the books – which we encourage.  

 

A layoff or furlough is a separation from payroll – but not necessarily from the employer. In other 

words, when on a temporary layoff, there is an indefinite amount of time that an employee will be 

off work, but he/she will remain on the “books” as an employee until they are called back. Here 

again they can collect unemployment benefits. When there is a permanent layoff – we are really 

looking at a situation where there is a reduction in force (RIF). 

 

In both furloughs and layoffs, the employee will remain in the system as if still employed by the 

company – essentially what we do when an employee is on an unpaid leave of absence which as 

we are seeing now, will allow an employer to retain health coverage for their employees.  

 

Employers should review their plan documents to see how their employees are treated from an 

eligibility perspective during a period of either reduced work or no active employment.  Once the 

employer is familiar with the terms of their plan, if the employer wants to maintain benefit 

eligibility, they should also contact their legal counsel about whether a plan amendment is needed. 

Employers will also want to contact either their insurance carrier or stop loss carrier to find out 

what “words” or actions they will accept to allow an employer to remain on the company’s benefit 

plan while off work during this pandemic. 

 

OSHA 

 

Q. Are there specific state level safety requirements that relate to COVID-19? 

A. Some states, such as California, have their own OSHA-approved state standards that are more 

detailed or stricter than federal standards. As the pandemic develops employers should follow all 

public safety advisories. Check your state for specific guidelines. 

 

Q. What OSHA standards apply to workplace exposure to COVID-19? 

A. While there are no specific OSHA standards for COVID-19, some existing OSHA standards 

may be applicable. The OSHA standards that are most likely relevant are the personal protective 

equipment (PPE) standard, the injury and illness recordkeeping and reporting requirements, and 

OSHA’s general duty clause. The general duty clause serves as a “catch all” provision and requires 

an employer to take preventive measures to protect employees even though a specific OSHA 
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standard does not apply to the situation. It requires an employer to provide its employees with 

“employment and a place of employment which are free from recognized hazards that are causing 

or are likely to cause death or serious physical harm to employees.” 

 

Q. What is an employer’s obligation to identify employees who may be sick and may infect 

other employees or customers? 

A. With such a rapidly changing landscape, the employer’s duty is to act reasonably under the 

circumstances. Because in many people COVID-19 presents as relatively mild, and because 

widespread and rapid testing is as yet unavailable, it is hard to identify people who may be ill. 

Employers should take the steps they think best for their businesses and be prepared at some later 

date to explain the steps taken. Direct employer liability under the general duty clause, or under 

similar state laws, for not doing enough to prevent infection is very unlikely in these circumstances. 

The business interests of the employer are to do what is reasonable and possible to slow the rate 

of infection through the society and through a particular workplace. Vigilance, coupled with 

employee self-identification, remains the best way to know who prudently should be excluded 

from the workplace. 

 

Q. When must an employee’s COVID-19 illness be recorded on the OSHA 300 log? 

A. COVID-19 is a recordable illness if the employee’s case (a) is a confirmed case; (b) is work-

related (the employee was infected as a result of performing their work-related duties); and (c) 

meets one of the recording criteria (death, days away from work, restricted work or transfer to 

another job, medical treatment beyond first aid, or loss of consciousness, or involves a significant 

injury or illness diagnosed by a healthcare provider). Most employers with 10 or fewer employees, 

or in low risk industries identified by OSHA, are exempt from these recordkeeping requirements, 

unless instructed otherwise by the government. 

 

Q. When must an employer report an employee’s COVID-19 illness to OSHA? 

A. All employers are required to report work-related deaths within eight hours, and work-related 

in-patient hospitalizations that involve care or treatment within 24 hours. The details on making 

reports can be found on OSHA web site. 

 

Q. If an employee reports being diagnosed with COVID-19, may I alert the rest of the 

workforce? 

A. The Americans with Disabilities Act and various state laws mandate privacy of employee 

medical information under most circumstances. The CDC advises that “if an employee is 

confirmed to have COVID-19, employers should inform fellow employees of their possible 

exposure to COVID-19 in the workplace but maintain confidentiality as required by the Americans 

with Disabilities Act (ADA).” An employer may ask for the consent of an infected employee to 

let his or her co-workers know of the diagnosis in order to take appropriate steps to contain 

infection. In the absence of employee consent, the employer should simply inform other employees 

that a co-worker is believed to have contracted COVID-19, and for that reason, appropriate 

protective measures should be taken, including permitting temporary voluntary leave. 
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Emergency Paid Sick Leave Act (PSL) 

 

The PSL outlines six circumstances in which an employee can receive paid sick leave. If the 

employee is taking leave because he or she is unable to work or telework because the employee: 

 

1. is subject to a Federal, State, or local quarantine or isolation order related to COVID-19;  

2. has been advised by a health care provider to self-quarantine due to concerns related to 

COVID-19; or 

3. is experiencing symptoms of COVID-19 and are seeking medical diagnosis. 

 

In these circumstances, you are entitled to a maximum of $511 per day, or $5,110 total over the 

entire paid sick leave period. 

 

If employee is taking PSL because they are: 

  

4. caring for an individual who is subject to a Federal, State, or local quarantine or isolation 

order related to COVID-19 or an individual who has been advised by a health care provider 

to self-quarantine due to concerns related to COVID-19; 

5. caring for your child whose school or place of care is closed, or childcare provider is 

unavailable, due to COVID-19 related reasons; or  

6. experiencing any other substantially similar condition that may arise, as specified by the 

Secretary of Health and Human Services,  

 

Employee is entitled to compensation at 2/3 of the greater of the amounts above subject to a 

maximum of $200 per day, or $2,000 over the entire two-week period. 

 

If taking EFMLA, the employee may take paid sick leave for the first ten days of that leave period, 

or may substitute any accrued vacation leave, personal leave, or medical or sick leave under the 

employer’s policy.  

The full benefits must be available for immediate use and do not accrue over time based on hours 

worked.   

 

Importantly, an employer cannot require employees to exhaust other forms of paid leave before 

using this paid leave. Additionally, the COVID-19 paid leave is in addition to any paid leave the 

employer already provides.  It does not appear that an employer with an existing paid sick leave 

policy (e.g. in California) is excused in-whole or in-part from compliance with the new law.   

 

The Secretary of Labor can issue regulations to exempt health care providers, emergency 

responders, and employers with fewer than 50 employees from this paid sick leave law. There is 

no built-in exemption, however. And, health care providers and exempt themselves out. 

 

Employers are required to post a notice in the workplace of paid sick leave rights under the new 

law. The Secretary of Labor is supposed to publish this notice for employers to use within 7 days. 

 

Failure to comply with the paid sick leave law will be deemed a failure to pay minimum wages 

under the FLSA and subject an employer to various penalties. 
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The employee’s ability to use paid sick leave for these purposes ceases upon the termination of the 

qualifying event. Paid leave provided under this law does not carry over year-to-year and any 

unused leave does not need to be paid out on termination of employment. 

 

Employees will first get the 80 hours of PSL. Then they receive up to an additional 10 weeks 

of EFMLA at two-thirds the employee’s regular rate of pay where an employee is unable to work 

due to a bona fide need for leave to care for a child whose school or childcare provider is closed 

or unavailable for reasons related to COVID-19. I believe this is the employer’s choice. 

 

There is a question as to whether you could top off the difference of the 2/3rds with the PTO that 

employees may have because you can’t force the use of PTO and while I don’t know for sure, if 

you have a policy that provides a requirement that PTO be used concurrently with FMLA, then I 

think there’s an argument that you could deduct from that bank of time. 

 

EEOC Guidelines 

 

Can I send an asymptomatic employee home if they have been with someone who has 

symptoms or has been near someone with symptoms? 

Under the CDC guidance, employees who are asymptomatic may be excluded from the workplace, 

if they: have close contact with or live in the same household as, are an intimate partner of, or are 

caring for, a symptomatic individual with COVID-19. 

 

Remember:  in order to prevent stigma and discrimination in the workplace, employers should use 

the CDC guidelines to determine the risk of COVID-19. Employers also should consider reviewing 

pertinent guidance from state and local public health authorities on appropriate responses to 

exposure risks, especially as situations change. Employers considering actions beyond the CDC’s 

guidance (e.g., additional go home/work from home requirements) may want to consider the basis 

for those and consult with legal counsel. 

 

How much information may an employer request from an employee who calls in sick, in 

order to protect the rest of its workforce during the COVID-19 pandemic? 

During a pandemic, ADA-covered employers may ask such employees if they are experiencing 

symptoms of the pandemic virus. For COVID-19, these include symptoms such as fever, chills, 

cough, shortness of breath, or sore throat. Employers must maintain all information about 

employee illness as a confidential medical record in compliance with the ADA. 

 

When may an ADA-covered employer take the body temperature of employees during the 

COVID-19 pandemic? 

Generally, measuring an employee's body temperature is a medical examination. Because the CDC 

and state/local health authorities have acknowledged community spread of COVID-19 and issued 

attendant precautions, employers may measure employees' body temperature. However, employers 

should be aware that some people with COVID-19 do not always have a fever. 

 

 

https://www.cdc.gov/coronavirus/2019-ncov/php/risk-assessment.html
https://www.cdc.gov/coronavirus/2019-ncov/about/related-stigma.html
https://ogletree.com/insights/2020-03-22/covid-19-faqs-on-federal-labor-and-employment-laws/dms=dm.dms.odnss.com&&lib=KM&&num=42265&&ver=1&&latest=1
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Does the ADA allow employers to require employees to stay home if they have symptoms of 

the COVID-19?  

Yes. The CDC states that employees who become ill with symptoms of COVID-19 should leave 

the workplace. The ADA does not interfere with employers following this advice. 

 

When employees return to work, does the ADA allow employers to require doctors' notes 

certifying their fitness for duty?  

Yes. Such inquiries are permitted under the ADA either because they would not be disability-

related or, if the pandemic influenza were truly severe, they would be justified under the ADA 

standards for disability-related inquiries of employees. As a practical matter, however, doctors and 

other health care professionals may be too busy during and immediately after a pandemic outbreak 

to provide fitness-for-duty documentation. Therefore, new approaches may be necessary, such as 

reliance on local clinics to provide a form, a stamp, or an e-mail to certify that an individual does 

not have the pandemic virus. Also, we are hearing that two (not one) negative tests 24 hours apart 

means negative test. 

 

If an employer is hiring, may it screen applicants for symptoms of COVID-19? 

Yes. An employer may screen job applicants for symptoms of COVID-19 after making a 

conditional job offer, as long as it does so for all entering employees in the same type of job. This 

ADA rule applies whether or not the applicant has a disability.   

 

May an employer take an applicant's temperature as part of a post-offer, pre-employment 

medical exam? 

Yes.  Any medical exams are permitted after an employer has made a conditional offer of 

employment.  However, employers should be aware that some people with COVID-19 do not have 

a fever. 

 

May an employer delay the start date of an applicant who has COVID-19 or symptoms 

associated with it? 

Yes. According to current CDC guidance, an individual who has COVID-19 or symptoms 

associated with it should not be in the workplace.  

 

May an employer withdraw a job offer when it needs the applicant to start immediately but 

the individual has COVID-19 or symptoms of it? 

Based on current CDC guidance, this individual cannot safely enter the workplace, and therefore 

the employer may withdraw the job offer. 

 

What is an Essential Business? 

 

Nearly half of the country is under shelter-in-place orders, as of March 25. 17 states have orders, 

and another 11 with restrictions. That’s more than 60% of the U.S. population.  

 

Each state’s order is unique, so anyone trying to understand whether to keep a business open or 

whether you are a supplier or supplier to a supplier, should look at the specific order and consult 

an attorney if necessary. 

 



8 

 

Tax Credits 

 

The U.S. Treasury Department, Internal Revenue Service (IRS), and the U.S. Department of Labor 

(Labor) announced that small and midsize employers can begin taking advantage of two new 

refundable payroll tax credits, designed to immediately and fully reimburse them, dollar-for-dollar, 

for the cost of providing Coronavirus-related leave to their employees.  

 

Employers receive 100% reimbursement for paid leave pursuant to the FFCRA. 

 

• Health insurance costs are also included in the credit. 

• Employers face no payroll tax liability. 

• Self-employed individuals receive an equivalent credit. 

 

Fast Funds  

Reimbursement will be quick and easy to obtain. An immediate dollar-for-dollar tax offset against 

payroll taxes will be provided. Where a refund is owed, the IRS will send the refund as quickly as 

possible. 

 

Employers with fewer than 50 employees are eligible for an exemption from the requirements to 

provide leave to care for a child whose school is closed or childcare is unavailable in cases where 

the viability of the business is threatened. 

 

Requirements subject to 30-day non-enforcement period for good faith compliance efforts. 

 

To take immediate advantage of the paid leave credits, businesses can retain and access funds that 

they would otherwise pay to the IRS in payroll taxes. If those amounts are not sufficient to cover 

the cost of paid leave, employers can seek an expedited advance from the IRS by submitting a 

streamlined claim form that will be released next week. 

 

PSL OR EFMLA - How To Deduct  

When employers pay their employees, they are required to withhold from their employees' 

paychecks federal income taxes and the employees' share of Social Security and Medicare taxes. 

The employers then are required to deposit these federal taxes, along with their share of Social 

Security and Medicare taxes, with the IRS and file quarterly payroll tax returns (Form 941 series) 

with the IRS. 

 

Under guidance that will be released next week, eligible employers who pay qualifying sick or 

child care leave will be able to retain an amount of the payroll taxes equal to the amount of 

qualifying sick and child care leave that they paid, rather than deposit them with the IRS. 

 

The payroll taxes that are available for retention include withheld federal income taxes, the 

employee share of Social Security and Medicare taxes, and the employer share of Social Security 

and Medicare taxes with respect to all employees. 

 

If there are not sufficient payroll taxes to cover the cost of qualified sick and child care leave paid, 

employers will be able file a request for an accelerated payment from the IRS. The IRS expects to 

https://www.irs.gov/forms-pubs/about-form-941
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process these requests in two weeks or less. The details of this new, expedited procedure will be 

announced next week. 

 

Example: If an eligible employer paid $5,000 in sick leave and is otherwise required to deposit 

$8,000 in payroll taxes, including taxes withheld from all its employees, the employer could use 

up to $5,000 of the $8,000 of taxes it was going to deposit for making qualified leave payments. 

The employer would only be required under the law to deposit the remaining $3,000 on its next 

regular deposit date. 

 

If an eligible employer paid $10,000 in sick leave and was required to deposit $8,000 in taxes, the 

employer could use the entire $8,000 of taxes in order to make qualified leave payments and file 

a request for an accelerated credit for the remaining $2,000. 

 

Equivalent childcare leave and sick leave credit amounts are available to self-employed individuals 

under similar circumstances. These credits will be claimed on their income tax return and will 

reduce estimated tax payments. 

 

 

 
This information is for general use only. It is not intended to be exhaustive nor should any discussion or 

opinions be construed as legal advice. Readers should contact legal counsel for legal advice. 
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