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Fourth Updated DOL FAQs 
(current as of April 6, 2020) 

 

Over the weekend, the DOL again updated its FAQs by clarifying prior answers and adding new 

ones covering questions employers have as they begin to implement leaves under the FFCRA. We 

have summarized some of the key guidance below: 

 

• Paid Sick Leave and a Stay at Home/Shelter-in-Place Order 

 

Under the FFCRA, an employee who is unable to work or telework due to a local 

quarantine or isolation order is entitled to Emergency Paid Sick Leave (EPSL).  Given that 

most Americans are now subject to a stay-at-home or shelter-in-place order, the DOL has 

clarified that these orders are covered by the FFCRA.  However, employees are can use 

EPSL only for a qualifying reason and if the order causes them to be unable to work or 

telework.  Therefore, if employees are not working or teleworking because the orders 

results in a business shutting down their operations or a lack of work for employees, those 

employees are not entitled to EPSL.  See DOL FAQ 60. 

 

• EPSL During Self-Quarantine 

 

Under the FFCRA, employees are not eligible for EPSL if they voluntarily self-quarantine 

out of concern, fear, or an abundance of caution.  Rather, leave is limited to situations 

where a health care provider advises the employee to quarantine because they may have 

COVID-19 or may be particularly vulnerable to it. Note that this analysis applies even if 

an employee believes s/he has symptoms of COVID-19 so decides to self-quarantine but 

does not receive or seek a medical diagnosis or treatment.  See DOL FAQ 62. 

 

We encourage you to be flexible in these circumstances, including advancing PTO or sick 

time under your policy and permitting telework when possible.  

 

• EPSL to Care for Another 

 

The DOL clarifies that an employee may take EPSL to care for another person subject to a 

quarantine order only if that person genuinely needs the employee’s care. The other 

individual, which may include an immediate family member or someone else residing in 

the employee’s home, must “expect or depend on” the employee’s care to qualify. See DOL 

FAQs 63-65. 

 

https://www.dol.gov/agencies/whd/pandemic/ffcra-questions
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• Leave to Care for Child Whose School or Place of Care is Closed 

 

Under the FFCRA, employees can take both EPSL and EFMLA if they are unable to work 

or telework because they need to care for their child whose school or place of care is closed.  

The DOL has provided guidance on many aspects of this leave.   

 

First, “place of care” includes day cares, preschools, after-school programs, enrichment 

programs, and day/summer camps. A “child care provider” includes individuals paid to 

provide childcare, like nannies, au pairs, and babysitters, and those who regularly provide 

child care without a license at no cost, like a neighbor or relative. See DOL FAQs 67-68. 

 

Second, the DOL clarified that schools are considered closed if they have moved to 

distance learning or other online instruction. See DOL FAQ 70. 

 

Finally, employees may only take FFCRA leave to care for a child when they “need to, and 

actually are,” caring for the child and therefore unable to work or telework.  As a result, 

employees may generally not take leave of a co-parent, guardian, or childcare provider is 

available to care for the child.  

 

• Staffing Agencies 

 

As a reminder, workers are considered to be “employed” for EFMLA purposes if they have 

been their employer’s payroll for the 30 calendar cares immediately prior to the day the 

leave would begin.  If a temporary employee is subsequently hired on a full-time basis, 

employees may include in this count any days previously worked a temporary employee. 

See DOL FAQ 14.  All employees of covered employers are eligible for EPSL.  

 

The DOL has clarified that staffing agencies must provide EPSL and EFMLA to all 

workers who are its employees for purposes of the FFCRA, regardless of how it classifies 

or counts internal or staffed workers.  If an agency is a joint employer, it must count all 

employees on its payroll to determine coverage, even if the employees are provided or 

referred to other employers. See DOL FAQ 74. 

 

You may have a joint employer relationship so please seek legal counsel before denying 

FFCRA leave.   

 

• FFCRA Enforcement 

 

The FFCRA’s paid leave provisions are effective as of April 1, 2020 and employers must 

ensure compliance.  However, the DOL will not bring any enforcement actions until after 

April 17, 2020, provided the employer has made reasonable, good-faith efforts to comply 

with the Act.  In the event an employer willfully fails to comply, the DOL reserves the right 

to exercise enforcement as of the effective date. See DOL FAQs 78-79. 
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• Other Important Points 

 

- Employees generally cannot take FFCRA leave during a mandatory leave of absence 

or if they are receiving workers’ compensation or temporary disability benefits because 

they are unable to work. See DOL FAQ 77. 

 

- Step-by-step guidance to calculating leave for seasonal employees with irregular 

schedules can be found in DOL FAQ 75. 

 

- The DOL confirmed that the U.S. Department of Health and Human Services (HHS) 

has not yet identified any “substantially similar condition” that would allow an 

employee to take EPSL under qualified reason 6 of the FFCRA.  Should HHS do so, 

the DOL will issue guidance. See DOL FAQ 73. 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 
 

Please note that these are fast-moving times, and the information provided is only accurate as of the day posted 

(April 6, 2020).The information provided does not, and is not intended to, constitute legal advice; instead, all 

information is prepared and provided for general informational purposes only. 
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